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RECENT CASES. 2 4 p 

conviction. Pending the hearing of the appeal he escaped. On motion of the 
Attorney-General an order was issued that the appeal stand dismissed unless 
the defendant shall within thirty days return to custody. 

Evidence — Cross-Examination.— Day v. Donohue, 41 Atl. 934 (N. J.). — 
Defendant, who was a master, being sued for negligence in furnishing material 
for a scaffold, gave testimony which tended to show he had used ordinary 
care. On cross-examination he was asked if he was insured against loss in 
case the verdict went against him. Held, that it was within the discretion of 
the trial court to allow the question. Van Syckel and Depue, J. J., dissented on 
the ground that such testimony was immaterial and irrelevant. 

Evidence — Cross-Examination —People v. Dole, 55 Pac. 581 (Cal.). — De- 
fendant on trial for forging a check testified in his own behalf that he won the 
check in a game of poker. On cross-examination he was asked whether he 
had stated this to the person who arrested him, or to the officer in whose cus- 
tody he was placed, or to the person who informed him of the particular 
charge against him. Held, that such question was proper. McFarland, Hen- 
shaw and Temple, J. J., dissented on the ground that a man's silence to his 
jailors can not be used against him. 

Insolvency — Power of Assignee — Unrecorded Mortgage— Newtown 
Savings Bank v. Lawrence, et al, 41 Atl. 1054 (Conn.). — Under Conn. G. S., 
§ 2961, providing that no conveyance shall be effectual to hold lands against 
any other person but the grantor and his heirs unless recorded, the assignee in 
insolvency of the grantor may sell property free from an unrecorded mortgage 
made by his assignor. Andrews, C. J., and Hammersley, J., dissented. 

Life Insurance— Contracts — Frauds — Recission — Negligence — McCarty 
v. N. Y. Life Ins. Co. , 77 N.W.Rep. 26 (Minn.). — An agent of the insurance com- 
pany solicited the plaintiff to take out a policy of insurance upon his life, stating 
the character and terms of the policy. Plaintiff agreed to take one of the kind 
and terms described by the agent. Thereupon the agent filled out an ' * applica- 
tion " and presented it to plaintiff for his signature; falsely representing to him 
that it was an application for a policy of the character and terms which he had 
described. Plaintiff signed the application without reading it, in reliance upon 
the representations of the agent, and gave his promissory note in payment of 
the premium. He did not read the policy for six weeks, when, upon discover- 
ing that the terms were materially different from what they had been repre- 
sented to be by the agent, he immediately returned the policy, requesting that 
they cancel it and return to him his note. The company refused and trans- 
ferred the note to an innocent indorsee, who recovered, and the plaintiff there- 
upon brought suit to recover the value of the note. Held, notwithstanding 
there was a stipulation requiring an alteration of one of their policies to be put 
in writing, and submitted to the home office to render it valid, plaintiff could 
recover. Insurance Co. v Fletcher, 117 U. S. 519, 0. Sup. Ct. 837, distin- 
guished. Negligence is not a good defense in an action of fraud between 
the original parties to the contract. As to the contention that the parties 
could not be placed in statu quo, plaintiff having been insured for six weeks, 
and that the only remedy was an action for deceit, the court held that where 
one party has obtained an unconscionable advantage over another by fraud, 
and a recission would be in furtherance of justice, a recission may still be had, 
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although the parties cannot in all respects be fully restored to their former 
condition. Conlan v. Roemer, 52 N. J. L. 53, 18 Atl. 858; Hammond v. 
Pennock, 61 N. Y., 145. 

Master and Servant— Contracts — Avoiding Liability for Negligence — 
Release — Railroads — Johnson v. Charlestown Ry. Co., 32 S. E. Rep. 2, 
(S. C). — 2 Const. 1895, Art. 9, § 15, provides that railroad employes shall have 
the same rights and remedies for injuries suffered from the acts or omissions 
of the corporation or certain employes as are allowed by law to persons not 
employes, and that their representatives shall have the same right of action 
for their death; that knowledge of any employ^ of the defective or unsafe con- 
dition of ways, etc., shall be no defense to an action for injury caused thereby, 
except as to conductors and engineers voluntarily operating unsafe cars or 
engines; and that any contract, expressed or implied, made by any employe^ 
to waive the benefit of the section shall be void. In an action for the death of 
an employed the railway company by way of affirmative defense alleged that 
the plaintiff was a member of the Relief and Hospital department, organized 
for the purpose of establishing and managing a fund for the payment of defi- 
nite amounts to employes. Plaintiff had received the benefits of the organi- 
zation after his injury and before his death, and the company maintained that 
they were released from any obligation. The court being evenly divided they 
were forced to affirm the judgment of the court below, not allowing the ad- 
ministratrix to recover. Pope, J., in the main opinion maintained that the 
contract, because of the constitutional provision, was null and void, and being 
null and void could not be made valid by receiving any benefits thereunder. 
Wallingfordv. R. R. Co., 26 S. C. 258, 2 S. E. 19. 

Master and Servant — Proximate Cause — Negligence — Maryland Steel 
Co. of Sparrows Point v. Marney, 42 Atl. 60 (Md.). — Defendant, who was 
plaintiff's employer, knowingly employed an incompetent workman whose 
negligent management of certain apparatus brought a number of other 
workmen into danger. Plaintiff, a skilled workman, whose business was in 
the use of the same apparatus, attempted to prevent the injury to his fellow 
servant, and in doing so voluntarily entered into danger. He was injured 
and sued his employer. Held, that the negligence of his fellow servant 
-was the proximate cause of the injury, and that the plaintiff's action in in- 
terposing to prevent injury to the other employes was not negligence per se. 
A judgment in favor of the servant was affirmed. 

Mortgage— Assignment— Implied Warranty — Waller v. Staply, 77 N. 
W. Rep. 570 (Iowa). — An assignment of a mortgage carries with it an implied 
warranty of the genuineness of the mortgage. 

Municipal Corporations — Appropriations— Charities — State ex. rel. 
Orr v. City of New Orleans et al. (Protestant Orphans' Home et al. 
Interveners) 24 South. R. 666 (La.). — Constitution of the State of Louisiana 
declares that " no money shall be taken from the public treasury, directly or 
indirectly, in aid of any church, sect," etc. Held, this refers to public treas- 
ury of the state, and not to appropriations made by Common Councils of 
cities, or to money taken from city treasuries. Breaux and Muller, J. J., dis- 
senting. 

Municipal Corporations — Bonds for Location of County Seat— Cura- 
tive Act — Validity — Schneck v. City of Jeffersonville, 52 N. E. (Ind.) 



